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(full-time students)). There is no evidence to
suggest that these classifications are di-
rected at individual participants or bene-
ficiaries.

(ii) Conclusion. In this Example 2, treating
spouses and children differently by imposing
an age limitation on children, but not on
spouses, is permitted under this paragraph
(d). Specifically, the distinction between
spouses and children is permitted under
paragraph (d)(2) of this section and is not
prohibited under paragraph (d)(3) of this sec-
tion because it is not directed at individual
participants or beneficiaries. It is also per-
missible to treat children who are under age
26 (or full-time students under age 29) as a
group of similarly situated individuals sepa-
rate from those who are age 26 or older (or
age 29 or older if they are not full-time stu-
dents) because the classification is permitted
under paragraph (d)(2) of this section and is
not directed at individual participants or
beneficiaries.

* * * * *

Example 5. (i) Facts. An employer sponsors
a group health plan that provides the same
benefit package to all seven employees of the
employer. Six of the seven employees have
the same job title and responsibilities, but
Employee G has a different job title and dif-
ferent responsibilities. After G files an ex-
pensive claim for benefits under the plan,
coverage under the plan is modified so that
employees with G’s job title receive a dif-
ferent benefit package that includes a higher
deductible than in the benefit package made
available to the other six employees.

* * * * *

(e) * % %

(2) * * *

(i) * * *

(B) * * *

Example 2. * * *

(ii) Conclusion. In this Example 2, the plan
violates this paragraph (e)(2) (and thus also
paragraph (b) of this section) because the 90-
day continuous service requirement is a rule
for eligibility based on whether an individual
is actively at work. However, the plan would
not violate this paragraph (e)(2) or paragraph
(b) of this section if, under the plan, an ab-
sence due to any health factor is not consid-
ered an absence for purposes of measuring 90
days of continuous service. (In addition, any
eligibility provision that is time-based must
comply with the requirements of PHS Act
section 2708 and its implementing regula-
tions.)

* * * * *

(g)***
(1)***
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Example 1. (i) Facts. An employer sponsors
a group health plan that generally is avail-
able to employees, spouses of employees, and
dependent children until age 26. However, de-
pendent children who are disabled are eligi-
ble for coverage beyond age 26.

(ii) Conclusion. In this Example 1, the plan
provision allowing coverage for disabled de-
pendent children beyond age 26 satisfies this
paragraph (g)(1) (and thus does not violate
this section).

* * * * *

§54.9802-2 Special rules for -certain
church plans.

(a) Exception for certain church plans—
(1) Church plans in general. A church
plan described in paragraph (b) of this
section is not treated as failing to meet
the requirements of section 9802 or
§54.9802-1 solely because the plan re-
quires evidence of good health for cov-
erage of individuals under plan provi-
sions described in paragraph (b)(2) or
(3) of this section.

(2) Health insurance issuers. See sec-
tions 2702 and 2721(b)(1)(B) of the Public
Health Service Act (42 U.S.C. 300gg-2
and 300gg-21(b)(1)(B)) and 45 CFR
146.121, which require health insurance
issuers providing health insurance cov-
erage under a church plan that is a
group health plan to comply with non-
discrimination requirements similar to
those that church plans are required to
comply with under section 9802 and
§54.9802-1 except that those non-
discrimination requirements do not in-
clude an exception for health insurance
issuers comparable to the exception for
church plans under section 9802(c) and
this section.

(b) Church plans to which this section
applies—(1) Church plans with certain
coverage provisions in effect on July 15,
1997. This section applies to any church
plan (as defined in section 414(e)) for a
plan year if, on July 15, 1997 and at all
times thereafter before the beginning
of the plan year, the plan contains ei-
ther the provisions described in para-
graph (b)(2) of this section or the provi-
sions described in paragraph (b)(3) of
this section.

(2) Plan provisions applicable to indi-
viduals employed by employers of 10 or
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fewer employees and self-employed indi-
viduals. (i) A plan contains the provi-
sions described in this paragraph (b)(2)
if it requires evidence of good health of
both—

(A) Any employee of an employer of
10 or fewer employees (determined
without regard to section 414(e)(3)(C),
under which a church or convention or
association of churches is treated as
the employer); and

(B) Any self-employed individual.

(ii) A plan does not contain the provi-
sions described in this paragraph (b)(2)
if the plan contains only one of the
provisions described in this paragraph
(b)(2). Thus, for example, a plan that
requires evidence of good health of any
self-employed individual, but not of
any employee of an employer with 10 or
fewer employees, does not contain the
provisions described in this paragraph
(b)(2). Moreover, a plan does not con-
tain the provision described in para-
graph (b)(2)(i)(A) of this section if the
plan requires evidence of good health
of any employee of an employer of
fewer than 10 (or greater than 10) em-
ployees. Thus, for example, a plan does
not contain the provision described in
paragraph (b)(2)(1)(A) of this section if
the plan requires evidence of good
health of any employee of an employer
with five or fewer employees.

(3) Plan provisions applicable to indi-
viduals who enroll after the first 90 days
of initial eligibility. (i) A plan contains
the provisions described in this para-
graph (b)(3) if it requires evidence of
good health of any individual who en-
rolls after the first 90 days of initial
eligibility under the plan.

(ii) A plan does not contain the provi-
sions described in this paragraph (b)(3)
if it provides for a longer (or shorter)
period than 90 days. Thus, for example,
a plan requiring evidence of good
health of any individual who enrolls
after the first 120 days of initial eligi-
bility under the plan does not contain
the provisions described in this para-
graph (b)(3).

(c) Examples. The rules of this section
are illustrated by the following exam-
ples:

Example 1. (i) Facts. A church organization
maintains two church plans for entities af-
filiated with the church. One plan is a group
health plan that provides health coverage to

§54.9802-2

all employees (including ministers and lay
workers) of any affiliated church entity that
has more than 10 employees. The other plan
is Plan O, which is a group health plan that
is not funded through insurance coverage
and that provides health coverage to any em-
ployee (including ministers and lay workers)
of any affiliated church entity that has 10 or
fewer employees and any self-employed indi-
vidual affiliated with the church (including a
self-employed minister of the church). Plan
O requires evidence of good health in order
for any individual of a church entity that
has 10 or fewer employees to be covered and
in order for any self-employed individual to
be covered. On July 15, 1997 and at all times
thereafter before the beginning of the plan
year, Plan O has contained all the preceding
provisions.

(ii) Conclusion. In this Example 1, because
Plan O contains the plan provisions de-
scribed in paragraph (b)(2) of this section and
because those provisions were in the plan on
July 15, 1997 and at all times thereafter be-
fore the beginning of the plan year, Plan O
will not be treated as failing to meet the re-
quirements of section 9802 or §54.9802-1 for
the plan year solely because the plan re-
quires evidence of good health for coverage
of the individuals described in those plan
provisions.

Example 2. (i) Facts. A church organization
maintains Plan P, which is a church plan
that is not funded through insurance cov-
erage and that is a group health plan pro-
viding health coverage to individuals em-
ployed by entities affiliated with the church
and self-employed individuals affiliated with
the church (such as ministers). On July 15,
1997 and at all times thereafter before the be-
ginning of the plan year, Plan P has required
evidence of good health for coverage of any
individual who enrolls after the first 90 days
of initial eligibility under the plan.

(ii) Conclusion. In this Example 2, because
Plan P contains the plan provisions de-
scribed in paragraph (b)(3) of this section and
because those provisions were in the plan on
July 15, 1997 and at all times thereafter be-
fore the beginning of the plan year, Plan P
will not be treated as failing to meet the re-
quirements of section 9802 or §54.9802-1 for
the plan year solely because the plan re-
quires evidence of good health for coverage
of individuals enrolling after the first 90 days
of initial eligibility under the plan.

(d) Applicability date. This section is
applicable to plan years beginning on
or after July 1, 2007.

[T.D. 9299, 71 FR 75056, Dec. 13, 2006]
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